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SMALL BUSINESS DEVELOPMENT CORPORATION AMENDMENT BILL 2019 
Consideration in Detail 

Resumed from an earlier stage of the sitting. 
Clause 5: Section 14A amended — 
Debate was interrupted after the clause had been partly considered. 
Mr P. PAPALIA: Apart from the fact that this empowers the commissioner to do what we want him to do, some of 
the terminology or the focus has been adjusted so that instead of, as in the past, focusing on unfair market practices, 
we are changing it to commercial activities, in an effort to be more refined—on advice from the Small Business 
Development Corporation—which will make it more effective. 
Mrs A.K. HAYDEN: The minister has pre-empted my next question, about the difference between unfair market 
practices, and where we have gone now with the new changes. Proposed section 14A(b)(i) reads — 

investigate a matter complained about and any person in relation to the matter (including, without 
limitation, a public sector body or local government); 

Can the minister please explain “without limitation”? 
Mr P. PAPALIA: The words, “including, without limitation, public sector body or local government” were 
included to make it clear that the commissioner can investigate the actions of state government entities and local 
governments as they impact on the commercial activities of small businesses. The member will be familiar with 
the suggestion from some within the industry that some of the behaviour has almost been engendered by poor 
behaviour on behalf of the principal, as opposed to just the players in the environment. 
Mrs A.K. HAYDEN: Can the minister explain the process, if there is a process, and is he able to table that, of 
making sure that vexatious claims are not followed through? I know the minister’s advisers have been extremely 
helpful to me in getting across this, but we need to note that our conversations outside this place are not on Hansard 
and we need to make sure that we have everything on Hansard so that we have the intent. 
Mr P. PAPALIA: We can deal with this now, although it comes up in other parts of the amendment as well. As 
the member is aware—it is a good point to place it on Hansard—the commissioner has a “Dealing with complaints 
without merit” statement of policy intent. It does not use the term “vexatious complaint”, partly because the 
commissioner does not want to discourage people from making complaints through suggesting that they should 
not, and “vexatious”, as terminology, suggests that. It is a policy for dealing with complaints without merit, which 
has been submitted to the member, and will be made public. In fact, I will also table it. It has been signed by the 
commissioner, and it provides a very clear set of criteria that determine whether something will be dealt with as 
a complaint without merit. 
[See paper 2656.] 
Mrs A.K. HAYDEN: I appreciate that, minister, and having it tabled will make it a lot easier for people to 
understand, and have their fears allayed. As we know, people could make a claim for a number of reasons; it is not 
always just because they want to make life hard for someone. We want to make sure that that does not happen but, 
more importantly, that businesses are not put under the microscope for no reason. We also do not want to be 
wasting the commissioner’s time and resources, because we know he has limited resources. Moving to page 4, we 
go to clause 5(1)(c). Proposed section 14A(1)(ea) reads — 

to investigate any matter that affects the commercial activities of small business, and any person in 
relation to the matter (including, without limitation, a public sector body or local government); 

I raised in my second reading contribution, in relation to duplication of powers, that the commissioner should not 
be granted powers that are already out there, so that he or she is duplicating those powers. In my research on this, 
the opposition and I were a bit alarmed, thinking that we are giving these very broad and wideranging investigative 
powers to a commissioner, when we already have agencies, which I listed in my second reading contribution—
I am happy to go through them again if need be—that participate in that space. As I said, we do not want to add 
red tape in a small business bill and duplicate a power that is already there, and waste the commissioner’s time. 
I would like to get the minister’s comments on that. I have an amendment that I would like to put forward to make 
sure that we can avoid these duplications. First of all, I would like the minister’s feedback on that. Was it the 
minister’s intent that the commissioner could duplicate any powers; and, if so, why? 
Mr P. PAPALIA: I think the member has brought this on a bit early, but with respect to her questions and my views 
on duplication, I am very happy that, in the absence of any amendment to our amendment, the commissioner would 
be constrained by his or her normal practice. Everyone would be aware that the commissioner currently conducts 
voluntary mediation and investigations without the ability to compel provision of information, or the sorts of powers 
we are about to give him. Nevertheless, he does conduct a range of investigations across a number of different sectors, 
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potentially imposing himself on the terrain that might be covered by such as the Building Commissioner, the 
Auditor General, or even the Corruption and Crime Commission and the Western Australia Police Force. The 
commissioner already operates in a very responsible fashion, responding by referring, when he deems a matter not 
appropriate to pursue. That is what happens now with the current powers and level of investigation. I anticipate, 
and I am very comfortable, that that would occur should we pass this bill and provide the commissioner with 
additional powers. Nevertheless, when the member moves her amendment, I will accept it, but not because the bill 
was poorly drafted, as some of the member’s colleagues claimed the other evening—not at all. As the member is 
fully aware, it is out of an extension of good faith discussions around the fact that, were we to accommodate in the 
lower house during our deliberations some of the provisions that the member felt would be good, this bill would 
not be sent to a committee of the upper house. That is why we accepted the amendments. There is no suggestion, 
and there never has been, that my staff, my agency or I have failed in our drafting process. All of those claims 
were false. They were not based on fact, and they were actually pretty offensive. Nevertheless, I am willing to let 
it go, because I am like that, and happily move on. I am comfortable with this, and I am also comfortable with the 
member’s amendment that she will move later on. It does not do any harm, and it will be fine to accept. 
Mrs A.K. HAYDEN: I appreciate the minister’s comments, although it may have been handy had he made them 
in his second reading speech. 
Mr P. Papalia: That would have just delayed things. We were already pretty late into the night.  
Mrs A.K. HAYDEN: Normally, the second reading speech would allay many concerns so that we would not have 
to spend so much time in consideration in detail. I tried to prompt the minister by asking whether he could answer 
a few things during his reply to the second reading debate. He said that he would do that in consideration in detail—
but that is fine. We can start teasing out a bit more information now. As I said earlier, we want to make sure that 
there is no doubt in anyone’s mind when they review this debate about the intent of this legislation. I am interested 
to know why we have to deal with this later because I drafted the amendment for clause 5. 
Mr P. Papalia: Does the member want to raise the matter of non-disclosure of material or information under 
clause 5 of the bill, which is on page 4? It gets very confusing because we are looking at different page numbers 
in the original act. On page 4, proposed section 14A(1)(eb) states — 

to give to the Minister, or to any government entity, a report on an investigation carried out under 
paragraph (b) or (ea); 

I think the member has raised the matter of disclosure. 
Mrs A.K. HAYDEN: The minister is dead right. Thank you. I appreciate the minister’s openness and assistance. 
Is the minister working from the amended version of the act or from the — 
Mr P. Papalia: I will refer to both. It is probably easiest if the member can work on the amendment that has been 
moved, and then I can refer to it as necessary. I think the member was asking if there were some rules around 
disclosure. If she wants to ask me about that now, I will happily table a document. 
Mrs A.K. HAYDEN: I thank the member very much. I appreciate that. On page 4 of the bill, proposed 
section 14A(2) states — 

The Commissioner need not investigate a matter, provide assistance or give a report if, in a particular case … 
Is the minister referring to that right now or to proposed section 14A(1)(eb)? 
Mr P. Papalia: We have done that one. We could talk about disclosure possibly under the proposed subparagraph 
above that. 
Mrs A.K. HAYDEN: That would be proposed paragraph (eb), which states — 

to give to the Minister, or to any government entity, a report on an investigation carried out under 
paragraph (b) or (ea); 

Thank you. I appreciate the minister’s assistance. With that in mind, who will get a copy of the disclosure of 
information and what will happen with any private or commercial-in-confidence information? 
Mr P. PAPALIA: I thank the member for asking about that. For the same reason, we will table the document at 
this point. As the member is aware, the Small Business Commissioner has created, as part of the policy manual 
for the Small Business Development Corporation, a non-disclosure policy for recipients of the commissioner’s 
report. That details quite comprehensively where the information will go and how it will be managed to ensure 
that it does not reveal identities or information that should not be disclosed. 
[See paper 2657.] 
Mrs A.K. HAYDEN: I appreciate that, minister. To clarify things, the commissioner is now able to reach into and 
investigate a small business, an organisation, a corporation or any of the public sector bodies or local government 
authorities. As part of that non-disclosure policy, is there an investigative checklist or policy that the commissioner 
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needs to adhere to? The minister provided one for the delegation—it was the one the minister just tabled that was 
for only — 
Mr P. Papalia: That is for only non-disclosure. 

Mrs A.K. HAYDEN: What was the one that the minister tabled before about? 

Mr P. Papalia: That was about complaints without merit and how a complaint without merit is defined. 

Mrs A.K. HAYDEN: Is there another policy on the commissioner being able to do that, as proposed paragraph (ea) 
states — 

… investigate any matter that affects the commercial activities of small business, and any person in 
relation to the matter (including, without limitation, a public sector body or local government); 

There must be a guideline, policy, format or checklist that the commissioner will use. Surely the commissioner 
cannot just launch an investigation without limitation or referral, or even with a complaint, before he goes down 
that path. 

Mr P. PAPALIA: There is no checklist. The other night some members seemed to be confused about the powers. 
I make it clear that there is no power to enter a premise. The commissioner is not going to be vested with the sort 
of power exercised by the Corruption and Crime Commission or anything of that nature. The commissioner will 
have the power to request information, which is an additional power. Beyond that, the determination of whether 
a complaint will be investigated will be in accordance with the checklist or the policy that we have tabled about 
the complaints without merit. That has been addressed. I can inform the member that not that long ago the 
commissioner and I met with the entire board of the Master Builders Association and its executive to reassure its 
members, because many of its members are likely to be primes. The MBA also has many subcontractors within its 
membership and they expressed concerns about the malicious complaint–type activity. They wanted continued 
consultation, and we have undertaken to comply with that request. But they were satisfied after that meeting that 
we are reasonable people and what we are proposing is not an aggressive effort to focus on any one part of the 
sector. As I have stated on many occasions and in this place the other night, our intent is to try to shift culture so 
that we never have to exercise a lot of these potential powers of referral that the commissioner will receive. We 
prefer that everyone does the right thing and that there are no more horrible sights of subbies having their tools 
locked away from them because they are low on the creditor’s list. That is the intent. No other peak bodies have 
subsequently expressed any concerns about needing to identify a checklist or anything for an investigation. I think 
that they respect the fact that the Small Business Commissioner is, and has been for some time, operating. Since 
the previous government appointed the Small Business Commissioner, he has been operating in the small business 
sector’s interest and has been in many regards a champion of small business. Therefore, there is a degree of respect 
for the behaviour currently. It will be applied in the same way. Other additional powers and responsibilities are 
more focused on shifting behaviour 

It has been brought to my attention and mentioned many times how well the alternative dispute resolution 
process has gone. We anticipate that the capacity of the commissioner and his staff right now to encourage good 
behaviour will be an outcome that is achieved through this process. It will give the commissioner additional 
powers in a very specific part of the construction sector initially. However, there will be other opportunities, as 
the member has seen. The Motor Trade Association of Western Australia is very excited about this. Earlier 
today we heard from one parliamentary committee about a very unfair difference in power between the small 
guys and the insurance companies in that sector, which could potentially be resolved through the use of these 
powers. There is no checklist. I am comfortable with that. I do not think any of the peak bodies have expressed 
any requirement for that sort of thing. 

Mrs A.K. HAYDEN: I note that the guideline tabled by the minister was about complaints without merit, which 
means that somebody has gone to the commissioner, put forward a concern and sought the commissioner’s support. 
We also have a policy manual on how the commissioner will then determine whether that complaint is legitimate 
and worth investigating. As the minister explained earlier, clause 5 enables the commissioner to launch his or her 
own investigation into, as is listed, local government, the public sector, businesses and any organisation without 
limitation. I understand why the commissioner can launch an investigation of his or her own free will from the 
point of view of subcontractors. I do not think we need to repeat that over and over—we are all on side with that—
but this is not only about subcontractors because it goes across the board. The amendments do not focus on addressing 
only the subcontracting industry. What will drive the commissioner to launch his or her own investigation? The 
clause states — 

“affects the commercial activities of small business … 

Can the minister explain what those commercial activities may be? What will trigger the commissioner to 
investigate a small business? A few examples would be appreciated. 
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Mr P. PAPALIA: In advance of giving a few examples, I reiterate that there is no power of entry. This is not like 
a police force or anything of that nature. Subsequent to having conducted an inquiry, the commissioner will refer 
the matter. The commissioner does not have the power to punish anybody. If a person refuses to provide 
information, they are subject to the law, which enables them to be penalised, but beyond that, if the commissioner 
makes a determination that someone has acted inappropriately, he will pass on that information to the government, 
local government or the different agencies that we have listed, and they may be the ones that then take action. It is 
not quite so intimidating as it sounds in terms of fear of the commissioner being given unlimited power. They are 
good and appropriate powers and there is a penalty when people do not comply with a request for information. 
Nevertheless, some of the examples of commercial activities include activities that relate to all aspects of 
a business’s operation, including licences and permits, leasing commercial premises, taxation, marketing, business 
disputes, contractual matters and the engagement of contractors or subcontractors. 
Mrs A.K. HAYDEN: The minister said that the commissioner will not have right of entry, which I understand, 
but they will have the ability to ask for things. That is included in clause 6 and so is the reporting; I do not want to 
jump ahead. The commissioner will have the right to investigate, not the right of entry. Can the minister explain 
what that investigation will entail? 
Mr P. PAPALIA: The commissioner will seek information to determine the legitimacy of a complaint if 
a complaint has precipitated an investigation. If the commissioner has initiated an investigation of their own accord, 
they will seek information to determine whether the motivation behind the investigation is valid. As we have 
discussed, there may be a trend across a sector or suggestion of a behaviour of some type taking place and there 
may be an opportunity for the commissioner to seek information from the players within the sector to determine 
whether the identified assumption or perception is valid. That relates to investigations that the commissioner starts 
of their own accord. A lot of our discussion and intent has been clearly stated in Hansard regularly throughout the 
debate. Initially, it is the construction sector and government-procured contracts that concern the government, the 
Western Australian public, subcontractors right across the state and some prime contractors. That sector can do 
with a cultural shift. That is the intent of the initial focus. Nevertheless, as I have suggested, there is the automotive 
industry and the way that smash repairers are treated by other players, and other sectors, such as the retail sector. 
It has been made clear to many members of Parliament that there is an imbalance of power between tenants and 
landlords, which results in poor treatment of the smaller players. There is a range of potential opportunities for the 
commissioner to shift behaviour, I would hope, through perhaps conducting inquiries into those niche sectors. 
I hope that has given the member enough of an indication. This is not something to fear. There has certainly been 
no indication from a peak body or any individuals about this legislation. Initially, the Master Builders Association 
had some concerns but we met with it and resolved those matters. It was very satisfied, providing we continue to 
communicate with it, which we intend to. The commissioner is very good at that. We intend to do that as we roll 
out the powers. I think we will resolve any concerns. No-one has said that they are fearful of us giving too much 
power to, in this case, the Small Business Commissioner. 
Mrs A.K. HAYDEN: I appreciate that the minister has explained it fully, but I just do not feel that we have had 
an explanation or an example of “affects the commercial activities of a small business”. It is very broad. Liberal 
opposition members went to Kalgoorlie and one of the biggest problems there, as I have raised in this place, is 
shoplifting. I am not saying that the commissioner can investigate shoplifters—of course, the commissioner cannot 
do that—but what is an effect on commercial activities? Antisocial behaviour can have an effect on small business 
commercial activities. It is a wideranging. Is there a narrower scope or is it up to the commissioner to decide? 
Mr P. PAPALIA: No, there is not because the people appointed as the Small Business Commissioner of WA are 
people of merit who can exercise commonsense. I will give the example that I referred to last time I was on my 
feet. It is a reasonable one that doubtless just about every member of Parliament would have encountered; namely, 
a tenancy situation—for example, in a shopping centre—in which there are multiple players, some bigger than 
others. One tenant may be viewed as more attractive to the landlord and considered the anchor tenant and is given 
far more enticing or beneficial deals for the cost of electricity and services within the centre while the smaller 
players are compelled to, in the absence of any information, pay what they are told to pay. There is no avenue for 
them to determine whether they are being treated fairly. They have far less power in that situation. Having been 
a small business owner in a tenanted situation, I understand that outgoings are very significant and there is really 
little option other than to meet the demands of the landlord. That is the way it is. There may be an opportunity for 
the commissioner to investigate a situation or a sector and through that investigation encourage better behaviour 
and a change in culture. That would not be a bad outcome. I think everyone in Western Australia who supports the 
idea of fairness sees that as a good option. No-one has suggested to me that these powers are excessive or that they 
are fearful of the potential outcome of the commissioner exercising these powers. As I said, I received approaches 
from the Master Builders Association only to verify and clarify matters, and quite reasonably so. In announcing 
the subcontractor support unit, some of the language I employed concerned it a little, with the situation being 
portrayed as one side or the other being the bad guys. When we met with the association, we assured it that was 
not the intent. It is the hope that we will never have to use most of the powers available. The intent was to provide 
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assistance. Many of its members are subcontractors. I am hopeful that we can compel better behaviour by some of 
the principles of some government contracts. The primes or larger subcontractors have suggested that the culture 
of contracting in Western Australia may have almost encouraged poor behaviour with subcontractors. If we can 
change that through empowering the Small Business Commissioner, that would be a good thing. 
The ACTING SPEAKER: I remind members that we are considering clause 5, and the question is that clause 5 
stand as printed. It is clause 5 of 11 clauses, so we would like to keep things moving along. 

Mrs A.K. HAYDEN: I understand that. If it appeases the minister and the house, the majority of my questions are 
about clause 5, so the rest should move a little quicker. 

The commissioner will be able to investigate, without limitation, a public sector body or local government. Public 
sector bodies are referred to in another act, which I will talk about later down the track for an amendment. I think 
I need to raise it here, because there is no other place to raise it. Is the minister able to advise what organisations 
are included as public sector bodies? 

Mr P. PAPALIA: I think we spent quite a bit of time on that the other night, but that aside, public sector bodies 
include WA public sector agencies, ministerial offices, and non-senior executive service organisations in accordance 
with section 3 of the Public Sector Management Act. 

Mrs A.K. HAYDEN: I asked that because I will move an amendment down the track to insert one. This is the 
only place I believe I can address it. Public sector bodies include ministerial offices. That is one of my biggest 
concerns. The concern is not that I believe that a ministerial office is above anyone else. My concern is how 
will a commissioner who is responsible to a minister investigate his or her own minister or another minister 
around the cabinet table. As I said in my second reading contribution, if a commissioner believes that the 
Minister for Small Business is acting in a manner that affects the commercial activities of small businesses, and 
that will be up to the commissioner to determine, as we have now established, how will the commissioner go to 
their boss, for want of a better word, and say that they are going to investigate them? How will that play out? 
Will the minister step aside while they are investigated? I know it is extreme. Will the commissioner steer away 
from investigating because they are answerable to the minister? I think the conflict of interest here is massive. 
The commissioner’s role is already to ensure that the small business minister is well aware of any concerns for 
small businesses. That is the role right now. They have to stand up for small business and bring back issues to 
the minister they are responsible to and raise them. That should be happening now. If that is not happening now, 
that is another issue. If the commissioner tells the Minister for Small Business that there are issues with the 
Minister for Local Government, I would expect the minister would talk to their colleague and tell them that 
there is an issue in local government, and would do the same if there were an issue in transport or planning. 
There is a massive conflict there. That is meant to be happening now. How will a commissioner investigate the 
person they are responsible to? 

Mr P. PAPALIA: It is possible, but unlikely. The Small Business Commissioner is already a statutory authority 
and given a significant amount of independence as a consequence of that. Regardless of the fact that the line of 
responsibility of the Small Business Commissioner flows to me as the minister, if I were to direct him to do 
something, I would have to do so formally, in the same I would have to with any other statutory bodies I am 
responsible for. It would be very public and could not be concealed. That might address the member’s concern 
about whether the commissioner might be intimidated. 

I refer to the member’s concern about whether we should remove the ability for an inquiry to be made into 
a minister. We have sought informal advice from the State Solicitor, so I cannot table it or read it entirely, but we 
can seek out proper advice and get it to the member. I will not put a time line on it because it will depend. It has 
been suggested to me that it would be unprecedented to exempt a minister from the provisions of any legislation. 
We are not above the law. An interesting discussion about that is taking place today regarding other matters. It is 
similar for ministerial staff. I understand what the member is saying, but it is not something that we should do. It 
would be setting a new precedent beyond what has been done in the past and it is probably not a good practice. If 
we were to do that, it would require very careful consideration. We would have to understand what is behind the 
motivation and desire to do that, noting that it would be unprecedented. I should not refer to the advice because it 
is not formal advice, but I am advising the member because I know that she is motivated to move an amendment. 
If she were inclined to do so, I would suggest it would be worth not doing it. If I can get formal advice between 
now and when this bill enters the other place, the member may be satisfied that that amendment is not something 
that she wants to pursue. 

Mrs A.K. HAYDEN: Can the minister advise the house of who can currently investigate a minister’s office? 

Mr P. PAPALIA: I am not a lawyer, and I am not across all the different authorities with that sort of capacity, but 
I suspect it would include the Corruption and Crime Commission and the police. The Auditor General does that 
quite regularly and quite regularly tells ministers that they perhaps have not complied with matters as they should. 



Extract from Hansard 
[ASSEMBLY — Thursday, 15 August 2019] 

 p5701a-5712a 
Mr Paul Papalia; Mrs Alyssa Hayden; Mr Zak Kirkup 

 [6] 

There are lots of authorities and it is not an unusual thing. Nevertheless, it has been brought to my attention that 
in drafting this we looked at other jurisdictions. I understand that some of the concerns the member has expressed 
were paralleled in Victoria, where the government does not allow it. However, that state gets a lot of criticism about 
its ability to manage corruption and inappropriate behaviour in the political system. That is a Labor government 
in Victoria. However, New South Wales, where there is a Liberal government, does allow it. In New South Wales, 
the Small Business Commissioner holds broad powers to investigate complaints made by small businesses 
regarding the treatment of small businesses by government agencies or other businesses. There is no reason why 
an investigation on either ground could not examine a small business minister or their office. Just in Australia, 
examples of jurisdictions on both sides can be found.  

We are of the mind, subject to that advice, not to exempt ministers and their offices. 

Mrs A.K. HAYDEN: As the minister outlined, Victoria does not allow it. I also spoke with the Australian Small 
Business and Family Enterprise Ombudsman, Kate Carnell, whose jurisdiction is Australia-wide. She is the 
responsible officer for small business across the entire country and she liaises with all the commissioners, but her 
position does not have the power to investigate ministerial offices. When I was speaking to her over the phone, 
she even said she thought that no commissioner should have that power. It is quite interesting that the Australian 
small business ombudsman does not have that power, yet we will enable the Small Business Commissioner in WA 
to have it. I think that if anyone should have it, it would be the person responsible for the whole of Australia. 
I think that that position is a little higher up than our Small Business Commissioner. I am a big WA advocate, and 
I do not think that anyone in Canberra or anywhere else in Australia should be telling WA what we can and cannot 
do, but I am just trying to compare the legislation and rein in what I believe is an overreach of power in some 
areas. As I highlighted earlier, I have a concern about the conflict. I do not understand why these powers are even 
needed, because the commissioner has already had a robust conversation with the minister. As was outlined, he is 
extremely independent, so I do not understand why these powers are even needed in the first place. When the 
Australian small business ombudsman does not have these powers, why are we giving them to the Small Business 
Commissioner in WA? 

Mr P. PAPALIA: I was not privy to the conversation that the member had with the Australian Small Business 
and Family Enterprise Ombudsman. I sought advice from her office via the Small Business Commissioner. I have 
an email from the ombudsman to the Small Business Commissioner that says — 

Dear David 

The proposed amendments provide the WA Commissioner with similar powers to other State Commissioners 
and to my office. I fully support these amendments which I believe will enhance the capacity of the 
WA SBC to support small business in WA. 

I believe that a misunderstanding may have arisen when the shadow minister suggested that the 
amendments allowed right of entry. I responded with “that would be a step too far”. As right of entry is 
not part of the proposed amendment, I have no problems. In fact, my office has some powers that the 
WA SBC will no have such as the power to require people to give evidence at enquiries. 

I think that addresses the member’s concerns. I do not intend removing ministers or their offices from the 
provisions of this legislation. I have not received any advice from any agency. Indeed, Kate Carnell certainly has 
not suggested that that would be a good move. Perhaps the misunderstanding mentioned in the email might be the 
issue the member is concerned about. 

Mrs A.K. HAYDEN: At no point did I think this legislation allowed right of entry. Anyway, we will not continue 
the argument. I know the conversation I had. I give notice that we will move an amendment to clause 6 to insert 
a subclause outlining that ministerial offices are not included in these provisions. 

I move on to clause 5(2) and proposed section 14A(2), which states — 

The Commissioner need not investigate a matter, provide assistance or give a report if, in a particular 
case, the Commissioner considers it inappropriate to do so. 

The minister tabled that information and I am happy with that. This is where I believe my first amendment should 
be. This amendment is to make sure that we do not have a duplication of powers and that the investigatory functions 
are not duplicated and referred on. I move — 

Page 4, after line 20 — To insert — 

(3) In performing the functions (the investigatory functions) referred to in subsection (1)(b)(i) 
and (ea), the Commissioner must — 

(a) avoid duplicating the operations of any department of the Public Service that performs 
a function that wholly or partly overlaps with the investigatory functions; and 
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(b) work cooperatively, as far as is possible, with departments of the Public Service to perform 
the investigatory functions. 

Just for clarification for members who may not know where we are up to and what the amendment is, this 
amendment will ensure that wherever investigatory powers overlap with what already exists in other legislation, 
the commissioner must — 

(a) avoid duplicating the operations of any department of the Public Service that performs a function 
that wholly or partly overlaps with the investigatory functions; and 

(b) work cooperatively, as far as is possible, with departments of the Public Service to perform the 
investigatory functions. 

As we spoke about, this will simply remove the duplication of powers and enable the commissioner to refer work 
and not be overburdened. 

Mr P. PAPALIA: For the benefit of some other members who have returned to the chamber, as I said to the 
member early on, I have no particular concern about this amendment. We accept it, as was agreed during 
discussions between my staff, the agency and the member in advance of the legislation coming here. The 
amendment is not needed because the legislation is poorly drafted or there is anything missing; it has been moved 
merely because the member has some concerns. We do not believe that the amendment will have any deleterious 
effect; it is not going to have a negative impact on the legislation. I do not view it as necessary, but, that aside, 
I am quite comfortable about accepting it. Therefore, I am very happy to accommodate the amendment. 

Amendment put and passed. 

Clause, as amended, put and passed. 

Clause 6: Sections 14BA and 14BB inserted — 

Mrs A.K. HAYDEN: Clause 6 inserts proposed section 14BA “Commissioner may request documents, things 
and information”, which states — 

(1) For the purpose of carrying out an investigation under section 14A(1)(b) or (ea), the Commissioner 
may do any of the following — 

(a) request a person to produce to the Commissioner any document or thing specified, or of a kind 
specified … 

We all understand what a document is, but can the minister please explain what “thing specified” or “kind specified” is? 

Mr P. PAPALIA: “Thing” is not defined in the amendment bill and will be given its ordinary meaning of an 
inanimate object. The Oxford Dictionary defines “thing” as — 

An object that one need not, cannot, or does not wish to give a specific name to. 

The term is specifically broad to capture a number of items that may relate to an investigation.  

Mrs A.K. HAYDEN: That is from the Oxford Dictionary. Can we have in layman’s terms an example of what 
any “thing specified”, or of a “kind specified”, may be and which the commissioner may try to obtain a copy of or 
take away for the purposes of an investigation? 

Mr P. PAPALIA: Sure, member. I do not want to constrain an investigation. The intent is that it be broad. That 
is what the drafting advice suggested. I think that is great advice, because that description would enable future 
technology, for instance, to be accommodated. A thumb drive, or something of that nature, might easily fall within 
that description. 

Mrs A.K. HAYDEN: I appreciate that, minister. It could be a thumb drive, an iPad, an iPhone, a computer or 
a laptop. 

Mr P. Papalia: That is why we do not want to start listing them, because it is never ending. 

Mrs A.K. HAYDEN: Proposed new section 14BA(2) states — 

If the Commissioner keeps any document or thing … the Commissioner must return the document or 
thing as soon as practicable … 

It is not very fair to a small business operator if an iPad, iPhone, computer or hard drive, for example, must be returned 
“as soon as practicable”. If a small business operator has had their phone taken off them because it contains their 
business invoices, for example, it is only fair that that be returned with seven days. I therefore move — 

Page 5, line 13 — To delete “copy.” and substitute — 
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copy, and, in any event, within 7 business days of the document or thing being produced to the 
Commissioner. 

Mr P. PAPALIA: As was discussed in identical terms when we debated the previous amendment, we have not 
omitted anything in our drafting. The Small Business Commissioner has reflected great probity in his behaviour 
in the past, and people can expect that same behaviour in the future. As the member knows, the commissioner is 
the champion of small business. Therefore, it is unlikely that he will impose an additional burden on a small 
business, even if its behaviour is being investigated. The suggestion that these things should be returned within 
seven days probably refers to a past assumption that these would be physical documents, and therefore could not 
be copied immediately and then returned. Nevertheless, I have no problem. I am happy to accommodate the 
member’s amendment, for the same reasons as I discussed earlier, 

Amendment put and passed. 
Mrs A.K. HAYDEN: I thank the minister for that. Perhaps the minister could just say this once. He does need 
to repeat this every time I move a new amendment. In moving these amendments, we are not saying that the bill 
has not been drafted correctly and that we do not trust the current commissioner. The role of this place is to 
improve legislation. I want to ensure that this legislation has no adverse effects or unintended consequences for 
small businesses. I appreciate that the minister has agreed to this amendment. However, I do not think we need 
to keep apologising for moving amendments. That is the role of this place, and we should not be ashamed of 
doing that. 

In order to make that seven-day amendment workable by ensuring that Saturdays, Sundays and public holidays 
are not included, I move — 

Page 5, after line 13 — To insert — 

(2A) In subsection (2) — 

business day means a day other than — 

(a) a Saturday or Sunday; or 

(b) a public holiday throughout the State. 

Mr P. PAPALIA: I will accept the suggestion that we do not continue to repeat the same observation. Nevertheless, 
there is a slight difference between our interpretations. The member has said that the role of the Parliament is to 
improve legislation. In our observation, this amendment is not necessary. Nevertheless, we will accept it, because 
it will do no harm. The member knows the reason I say that is that many of the member’s colleagues have 
suggested, with various descriptions, that we have failed or been inept and all that sort of thing. I do not mind 
accepting the member’s amendments. If nothing else, they ensure that we are working together on this good 
legislation. That is a positive thing. However, I would never concede that the legislation as it came into this place 
was in any way substandard. Having, putting that aside, I am very happy to accommodate the amendment. 

Mrs A.K. HAYDEN: I thank the minister for accepting the amendment. My only concern is that the minister has 
said that he does not believe these amendment are necessary. 

Mr P. Papalia: Otherwise we would have written them in ourselves. 

Mrs A.K. HAYDEN: The fact that the minister says he does not believe these amendments are necessary raises 
concerns for me. I have been a small business operator for the majority of my working life. My family have been 
small business operators — 

Point of Order 

Dr A.D. BUTI: My point of order is with regard to relevance. As you know, Mr Acting Speaker, this is not an 
opportunity for general debate. The amendment has been moved and accepted. Therefore, the member for 
Darling Range cannot now go on about how she is a bit concerned that the minister does not necessarily agree that 
the amendment should have been moved. The amendment has been moved and accepted. That is the end of the 
amendment, and we should move on. 

The ACTING SPEAKER (Mr S.J. Price): Thank you, member. There is no point of order, but, member for 
Darling Range, please finish and I can put the question. 

Debate Resumed 

Mrs A.K. HAYDEN: For the benefit of my good friend the member for Armadale, I will try to get this amendment 
through quickly. However, the more interjections we get, and the more snide comments we get, of course we will 
need to answer those. As I have said, I do not believe the seven-day return of a person’s iPhone, iPad, laptop or 
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hard drive is not relevant. If a person were to take a laptop or iPhone from my business and that would be detrimental 
to my business, I would want to get that back as quickly as possible. I do not believe I have moved this amendment 
for the sake of moving an amendment. I believe it is about understanding real-life people and real-life small 
businesses and the conditions they operate under. These people are not in a department and can just pick up 
another phone. They may be running a small businesses that is struggling. Therefore, I find the minister’s 
comments a bit dismissive. 

Point of Order 

Mr P. PAPALIA: The member is now engaging in a debate. It is unnecessary. I have said that we are quite happy 
to accept the amendment. 

The ACTING SPEAKER: Minister, yes, that is a point of order, thank you. I agree with you. 

Debate Resumed 

Amendment put and passed. 
Mrs A.K. HAYDEN: I am happy to go through this quickly if we can all stop having a bit of a banter. I have 
already outlined this concern, and I do not need to go through it again. The opposition feels quite strongly about 
this issue. The minister suggested that maybe we should not put this amendment forward, but the opposition has 
made its concern very clear. This was the first concern that we raised with the minister’s office in the negotiations 
and briefings. I move — 

Page 5, after line 25 — To insert — 
(4A) Subsection (4) does not apply to — 

(a) a person appointed under the Public Sector Management Act 1994 section 68 as 
a ministerial officer; and 

(b) a person occupying a special office created under the Public Sector Management Act 1994 
section 75(1); and 

(c) a person engaged under a contract for services under the Public Sector Management 
Act 1994 section 100(1) to assist a political office holder (as defined in that Act). 

Mr P. PAPALIA: As we discussed earlier, I have received informal State Solicitor’s advice that this amendment 
would be unwise. As stated, I have undertaken to get formal advice and provide it to the member and her party in 
the hope that, should she decide that it is still essential, it can be addressed in the other place. In the meantime, 
I do not intend to accept this amendment for the reasons I have indicated. It will waste time if we divide if the 
member wants to. I cannot ignore the State’s Solicitor’s advice on this matter. 
Mrs A.K. HAYDEN: I appreciate the minister’s commentary on the State Solicitor’s Office advice. Obviously, 
the opposition has not seen it, as the minister has outlined, and I understand that. We can only go on the information 
we have in front of us. As we know, given the numbers in this house the government can decide on this amendment. 
It is up to the government but at least we have on the record our concern. It will be up to the other place to choose 
to look into that. However, at the moment we have no information or evidence to judge it on other than what we 
have in front of us, so we will definitely support this amendment. 
Mr Z.R.F. KIRKUP: I point out the excellent work done by the member for Darling Range in moving this 
amendment. I think it is very important that we highlight that the government has suggested it will vote against it 
because it has received advice, albeit, informally, but that advice cannot be shared. I have said time and again — 
Mr P. Papalia: I have shared it. You were not here, perhaps. 
Mr Z.R.F. KIRKUP: Sure. I am reinforcing what the member for Darling Range said. Obviously, the opposition 
believes it is important and it reflects the work on the amendment processes in this place, so if the government will 
provide the advice formally in a public manner, it will be best to do so. Obviously, we will support the amendment 
and I hope our friends in the National Party do so as well. 
Mr P. PAPALIA: Perhaps the member was not in the chamber. I was very clear. I could not divulge the entire 
content of the informal advice I had received because it is not formal advice. I have undertaken to seek formal 
advice and provide that. Nevertheless, I did read the content — 
Mr Z.R.F. Kirkup interjected. 
Mr P. PAPALIA: — within reason. I gave a clear indication of the content and the concerns expressed by the 
State Solicitor’s Office on the proposed amendment. Exempting ministerial offices or ministers from being subject 
to this legislation would be unprecedented. It would be unprecedented to exempt a minister from the provisions of 
any legislation. Similarly, such a move to remove a ministerial office from any legislation would be unprecedented. 
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It was suggested that to exempt any individual or body from the investigatory powers of an investigatory body 
would have to be really carefully considered. That sort of policy reasoning is behind suggesting the exemption 
would need to be well argued and persuasive. That is the tenor of the informal advice I have received in the absence 
of the formal advice, which I have undertaken to seek and provide the member with. I am not hiding anything or 
playing games. If the member was in receipt of that formal advice, she would probably accept it. I have given the 
member as much as I can without saying that I have formal advice because I do not, but if she wants to pursue it, 
that is fine. 
Mrs A.K. HAYDEN: The minister went over his explanation more for the benefit of members who have just 
arrived, but I note that not all states have the same regime. Victoria does not nor does the Australian Small Business 
and Family Enterprise Ombudsman have the same regime, so it is not as though this is new. I might have that 
incorrect, but I thought the minister said that Victoria does not have the same regime. The Australian small 
business ombudsman cannot investigate ministerial offices. It is not that we will be the first not to do that. 

Mr P. PAPALIA: For the benefit of those who may not have not been here. New South Wales has exactly this 
regime—a very well-established jurisdiction. It is true that Victoria does not but it would be unprecedented in 
Western Australia to exempt a minister or ministerial office from being subject to legislation. As I indicated 
earlier, investigatory bodies have investigatory powers. None of these bodies or powers are being prevented from 
investigating ministers or their offices. That is the informal advice I have had. I have undertaken to get formal 
advice, but I do not know about the ACT or the federal Ombudsman. In many ways she has different roles anyway. 
Whether that is applicable or relevant is questionable. That aside, if the member wants to move the amendment, 
that is fine. 

Division 

Amendment put and a division taken, the Deputy Speaker casting her vote with the noes, with the following result — 
Ayes (12) 

Mr I.C. Blayney Dr D.J. Honey Mr A. Krsticevic Dr M.D. Nahan 
Mr V.A. Catania Mr P.A. Katsambanis Mr S.K. L’Estrange Mr D.C. Nalder 
Ms M.J. Davies Mr Z.R.F. Kirkup Ms L. Mettam Mrs A.K. Hayden (Teller) 

 

Noes (32) 

Ms L.L. Baker Mr T.J. Healy Mr Y. Mubarakai Ms A. Sanderson 
Dr A.D. Buti Mr M. Hughes Mrs L.M. O’Malley Ms J.J. Shaw 
Mr J.N. Carey Mr W.J. Johnston Mr P. Papalia Mrs J.M.C. Stojkovski 
Mrs R.M.J. Clarke Mr D.J. Kelly Mr S.J. Price Mr C.J. Tallentire 
Ms J. Farrer Mr F.M. Logan Mr J.R. Quigley Mr D.A. Templeman 
Mr M.J. Folkard Mr M. McGowan Ms M.M. Quirk Mr P.C. Tinley 
Ms J.M. Freeman Ms S.F. McGurk Mrs M.H. Roberts Mr R.R. Whitby 
Ms E.L. Hamilton Mr S.A. Millman Ms C.M. Rowe Mr D.R. Michael (Teller) 

            

Pairs 

Mr W.R. Marmion Mr B.S. Wyatt 
Mr K. O’Donnell Mr D.T. Punch 
Mr P.J. Rundle Mr K.J.J. Michel 
Mr R.S. Love Mr R.H. Cook 
Mrs L.M. Harvey Mr M.P. Murray 
Mr J.E. McGrath Ms R. Saffioti 

Amendment thus negatived. 
Mrs A.K. HAYDEN: I move — 

Page 6, after line 9 — To insert — 
(7) A prosecution for an offence against this section may not be commenced without the 

authorisation of the Commissioner. 
This amendment is to reduce the commissioner’s capacity to delegate powers. In the current legislation, section 14C 
enables the commissioner to delegate his or her powers to anyone within the corporation. That section has not been 
amended as part of this amending bill. This piece of legislation is amending that act to expand the powers of the 
commissioner. With the expansion of those powers, I believe, and the opposition strongly believes, that section 14C 
needed to be tightened up to not enable the commissioner to delegate these new extended powers to anyone in the 
corporation. Again, this is another amendment the opposition felt quite strongly about. We understand the intent 
of the original act, but, with these extended powers, we would like to see them tightened. 
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Mr P. PAPALIA: As indicated, the government sees no harm in this amendment. It is not as though the commissioner 
currently prosecutes anyone. He refers to the State Solicitor’s Office, which determines whether a prosecution will 
proceed or is appropriate. That said, it is fine, and we do not intend to oppose the amendment. 

Amendment put and passed. 
Clause, as amended, put and passed. 
New clause 6A — 
Mrs A.K. HAYDEN: I move — 

Page 6, after line 26 — to insert — 

6A. Section 14C amended 
In section 14C(1) after “provision of this Act” insert: 
(other than the power of the Commissioner to authorise the commencement of prosecutions 
under section 14BA(7)) 

New clause put and passed. 
Clauses 7 to 11 put and passed. 
New clause 12 — 
Mrs A.K. HAYDEN: I move — 

Page 9, after line 3 — to insert: 
12. Part 6 heading replaced 

Delete the heading to Part 6 and insert: 
Part 6 — Miscellaneous 

The reason for this new clause is, as we highlighted during the second reading debate, to ensure that these amendments 
do not have unintended consequences for small businesses. As we all understand and appreciate, everyone in the 
Liberal opposition, and in the National Party, is in complete support of our Small Business Development 
Corporation and the Small Business Commissioner, to ensure that they are there to protect our small businesses. 
To make sure there are no unintended consequences—I understand that everyone really wants to go home—this 
amendment and the next one seek to insert a two-year review clause. I have had some feedback from some 
stakeholders, who welcomed this amendment, and said that a two-year review provision sounded very good to 
them, because they could then come straight to the commissioner and communicate with him or her and raise any 
concerns they have. I would like to add that all these stakeholders have said that they are willing to continue the 
engagement that they have had during this process, and I encourage the commissioner and the Minister for Small 
Business to continue that engagement as this new legislation goes through, these amendments are acted on and the 
powers are out there, to make sure that there are no unintended consequences. This amendment will enable me to 
move the next amendment. 
Mr P. PAPALIA: The government is quite happy to support this amendment. 
New clause put and passed. 
New clause 13 — 
Mrs A.K. HAYDEN: I move — 

Page 9, after line 3 — to insert: 
13. Section 24A inserted 

After section 24 insert: 
24A. Review of amendments made by Small Business Development Corporation 

Amendment Act 2019 
(1) The Minister must review the operation and effectiveness of the amendments made to 

this Act by the Small Business Development Corporation Amendment Act 2019, and 
prepare a report based on the review, as soon as practicable after the 2nd anniversary of 
the day on which the Small Business Development Corporation Amendment Act 2019 
section 3 comes into operation. 

(2) The Minister must cause the report to be laid before each House of Parliament as soon 
as practicable after it is prepared, but not later than 12 months after the 2nd anniversary. 
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New clause put and passed. 
Title put and passed. 

Third Reading 
MR P. PAPALIA (Warnbro — Minister for Small Business) [5.18 pm]: I move — 

That the bill be now read a third time. 
MRS A.K. HAYDEN (Darling Range) [5.19 pm]: I would like to put on the record my gratitude to Emma Roebuck 
and the rest of the minister’s staff and the staff from the Small Business Development Corporation for their 
thorough assistance, briefing and information. I also thank the minister for working with me on these amendments, 
in particular, this afternoon, and enabling us to get them through. I would like to put on the record and note for 
other ministers that if they treat the opposition with a bit of respect, we can get through things more quickly. If 
members listen to what I am saying—member for Kalamunda—this will finish more quickly, but if they keep 
interjecting, I will keep going. I have 30 minutes, member for Kalamunda. I am aware that the minister is not able 
to teach all government members about good behaviour. 
This bill is all about protecting small businesses and our subcontractors. I know that the minister has a strong 
passion for making sure that they are going to be protected, as do we in opposition. As I have stated before, I have 
been in small business for the majority of my working life. My family works in small business and my husband 
still runs a small business. I understand the plight that small business owners and operators have to face every 
single day. The last thing I want to happen as a result of this legislation being passed is unintended consequences 
that affect our small businesses when everything that we are trying to do right now is about supporting them. Times 
are really tough out there for small business. We need to make sure that any legislation that goes through this place 
will always work in their best interest. I make no apologies to anyone in this place for how long it takes for us to 
do that properly. Members might be dying to go home right now, but I make no apologies for being on my feet 
and having my say because that is our right in this place and that is how our democratic system works. 

On behalf of the opposition, I want to thank the minister, his staff and the Small Business Development 
Corporation. As a result of this process, we will have better legislation. I wish the minister all the very best of luck 
passing through the other place. 

MR P. PAPALIA (Warnbro — Minister for Small Business) [5.21 pm] — in reply: I thank the member for her 
statements and for the best wishes with regard to the legislation. It is a very significant initiative. As I stated during 
consideration in detail and before that in the second reading speech, the entire purpose of this legislation is to 
extend some support to subcontractors, particularly initially in the construction sector with government 
subcontracts, but potentially further afield, and to help wherever there is an imbalance of power that affects small 
businesses. We hope that this legislation and the powers accorded to the Small Business Commissioner will result 
in more of a balance and ensure that the chief advocate for small business in the state—the Small Business 
Commissioner—beyond the Minister for Small Business, is given the power that he needs. 

In closing, I would like to thank those who contributed from across the stakeholder groups: Mr Stephen Moir 
and Mr Max Hannah. The board and the executive of the Master Builders Association of Western Australia 
also met with the commissioner and me. I also thank Subcontractors WA, the Master Grocers Association, the 
state government agencies that we consulted with and the ministerial officers, the State Solicitor’s Office and the 
Parliamentary Counsel’s Office. I am also particularly grateful to Kate Carnell and other small business 
commissioners from around the country. 

I look forward to the legislation passing rapidly through the other place. I have undertaken to seek the advice from 
the State Solicitor’s Office about the amendment that we did not want to accept. I will provide it to the member 
and, hopefully, that will result in the rapid passage of the legislation through the other place and some good powers 
for the Small Business Commissioner to support subcontractors right across Western Australia. 

Question put and passed. 

Bill read a third time and transmitted to the Council. 
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